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AS APPROVED BY DES MOINES CITY COUNCIL ON 9/30/10 
 

SECOND ADDENDUM TO THE FIRST DEVELOPMENT AGREEMENT 
REGARDING COMPENSATION FOR DEDICATED AND DEEDED 

RIGHTS OF WAY AND PURCHASE OF RIGHT OF WAY FRONTAGE 
 
 

 WHEREAS this Second Addendum to the First Development 
Agreement Regarding Compensation for Dedicated and Deeded Rights of Way” 
(hereinafter “Second Addendum”) is entered into between the City of Des Moines 
(hereafter "City") and the Port of Seattle (hereafter "Port") to amend the terms 
and conditions under which the Port will acquire from the City the surplus rights 
of way within the Des Moines Creek Business Park site (hereafter “DMCBP”) and 
the City will acquire from the Port the land needed to complete expansion of 24th 
Avenue South and South 216th Street fronting the DMCBP; and  
 
 WHEREAS the City and the Port entered into the “First Development 
Agreement – City of Des Moines and Port of Seattle – Development of the Des 
Moines Creek Business Park Property” (hereinafter the “First Development 
Agreement”) on July 11, 2005; and 
 
 WHEREAS the following section of the First Development Agreement 
and First Addendum to the First Development Agreement is superseded by this 
Second Addendum for purposes of this Agreement:  

“Step 3. Street Vacation Process. 

(1) Street vacation will be requested. The parties recognize 
that the Port will request that certain city streets located on the property 
be vacated before beginning work. The parties recognize that the work to 
be performed by the Port, including but not limited to rough and final 
grading, utility installation or removal, surface water facilities, street and 
road construction, and building construction, will be more difficult and 
costly if the streets are not vacated. The parties agree that the street 
vacations shall be reviewed in concert with review of the Second 
Development Agreement - Conceptual Master Plan. The parties agree 
that no decision on the street vacations shall occur prior to a decision on 
the Second Development Agreement - Conceptual Master Plan.” 

 
 WHEREAS, the City Council adopted Resolution 1049 on July 5, 2007, 

which proposed to modify the sequence of approvals and agreements for street 
vacation approval by the City as set forth in the First Development Agreement in 
part by completing vacation of the Dedicated Streets and conveyance to the Port 
of the Deeded Streets prior to final developer selection and completion of the 
Second Development Agreement; and 
 
 WHEREAS, the City Council held a public hearing on February 14, 
2008 to vacate the Dedicated Streets and concurrently approve transfer of the 
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Deeded Streets contingent on approval of the developer’s master plan and full 
execution of the Second Development Agreement; and 
 
 WHEREAS, in May 2008 the City and the Port entered into the First 
Addendum to the First Development Agreement Regarding Compensation for 
Dedicated and Deeded Rights of Way (the “First Addendum”) to establish the 
terms and conditions for vacation of Dedicated Streets and transfer of the 
Deeded Streets from the City to the Port, including adoption of a payment 
schedule consistent with DMMC 12.12.060 and Chapter 35.79 RCW; and 
 
 WHEREAS, DMMC 12.12.060 establishes conditions precedent to 
passage of an ordinance providing for vacation of a right of way; and 
 

WHEREAS, the City Council in its discretion agreed to waive the timing 
of the compensation provisions of DMMC 12.12.060 for the purposes of this First 
Addendum only, to allow compensation to be paid for the Properties rather than 
pursuant to the cash sale terms of DMMC 12.12.060, understanding that the City 
shall receive fair market value for the Properties under the terms of this First 
Addendum and that Ordinance 1428 and Ordinance 1429 shall only be effective 
upon payment to the City in accordance with this First Addendum; and 
  

WHEREAS, the City Council determined that it would be in the public 
interest to vacate the Dedicated Streets and sell the Deeded Streets in the 
Project property area; and 

 
WHEREAS, in 2008 the Port solicited proposals through a competitive 

process from real estate development firms interested in developing the DMCBP 
site, and ultimately selected a developer and began negotiating the terms of a 
land lease agreement; and   

 
WHEREAS, in fall 2008 the Port and the selected developer did not come 

to an agreement on the land lease because of the national recession and other 
factors; and 

 
WHEREAS, since 2008 the Port has continued with planning efforts to 

better position the DMCBP for development as the regional economy improves; 
and  

 
WHEREAS, since 2008 the City has invested nearly $2 million in the 

planning and design of offsite infrastructure supporting the DMCBP, and is 
actively pursuing federal and state funds to construct this infrastructure; and   

 
WHEREAS, the City’s roadway design efforts have identified the Right of 

Way Acquisition needed by the City, which acquisition will improve the City’s 
ability to acquire grants and loans and begin construction of the Roadway 
Improvements as early as 2011 if such funds become available; and 

 
 WHEREAS, the parties have now concluded based on this additional Port 
and City planning and design that approval of the developer’s master plan and 



Council Approved (093010) 3

full execution of the Second Development Agreement, as required by the First 
Development Agreement and First Addendum, is no longer necessary to 
complete transfer of the Properties, and that transfer of the Properties at this time 
along with the Right of Way Acquisition would benefit both the Port and the City; 
and 

 
WHEREAS, the Port’s planning work and the City’s design efforts have 

identified the need for some changes to Ordinance 1428 and Ordinance 1429 
from 2008, effecting the right of way vacations and deeded street transfers; and 
 
 WHEREAS, the City Council held a public hearing on June 10, 2010 to 
repeal Ordinance 1428 and Ordinance 1429, and to enact new ordinances that 
vacate the Dedicated Streets and concurrently approve transfer of the Deeded 
Streets, subject to execution of this Second Addendum; and 
 
 WHEREAS, the City Council also discussed accepting  statutory warranty 
deeds for Right of Way Acquisition, and a related Slope and Utility Easement 
needed for the Roadway Improvements, subject to execution of this Second 
Addendum; and 
 
 WHEREAS, the City and the Port now enter into this Second Addendum 
to establish the terms and conditions for the vacation of Dedicated Streets, 
transfer of the Deeded Streets from the City to the Port and acquisition of rights 
of way and easements needed for the Roadway Improvements, including 
agreement on a payment schedule consistent with DMMC 12.12.060 and 
Chapter 35.79 RCW; and 
 
 

NOW, THEREFORE, the City and the Port agree as follows: 
 

I.  Definitions 
 

 As used in this Second Addendum, unless the context or subject matter 
clearly requires otherwise, the words or phrases defined in this section shall have 
the indicated meanings. 
 
 "City" means the City of Des Moines. 
 

“Closing” means the date described in Section III (E) below. 
 

“Construction License” means the temporary construction license 
needed by the City from the Port to construct the Roadway 
Improvements. 

 
 “DMMC” means the Des Moines Municipal Code. 
 

“Dedicated Streets” means the streets identified in Exhibit I that were 
dedicated to King County or the City as part of the subdivision approval 
process for the neighboring properties. 
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“Deeded Streets” means the streets identified in Exhibit II that the City 
owns in fee simple. 

 
“Easement” means that slope and utility easement needed by the City 
to facilitate construction of the Roadway Improvements and the Project. 

 
“Escrow Agreement” means instructions to an escrow agent prepared 
by the parties to effect the simultaneous recording of City ordinances, 
deeds, easements and licenses vacating rights of way, transferring 
properties between the parties, and facilitating construction of roadway 
improvements.” 
 
“Ordinances” means Ordinances10-069 and 10-070 (1) setting out the 
revised legal descriptions for the Dedicated Streets and (2) setting out 
the revised legal descriptions of the Deeded Streets.  These 
Ordinances are hereby incorporated by this reference. 

 
"Port" means the Port of Seattle. 

 
 "Project" means the Des Moines Creek Business Park (DMCBP). 
 

“Properties” means the Dedicated Streets and the Deeded Streets. 
 

“Right of Way Acquisition” means the Port property identified in 
Exhibit III needed by the City to complete the Roadway Improvements. 

 
“Roadway Improvements” means the widening of 24th Avenue S. and 
S 216th Street as generally identified in the Transportation Gateway 
Project Design Report, December, 2009. 

 
 

II. Introduction and Purpose 
 
 This Second Addendum establishes a written agreement between the 
City and the Port regarding the responsibilities of the parties and procedures to 
be followed in the preparation and processing of all necessary documents 
needed to achieve transfer of the Properties and the Right of Way Acquisition.  
The parties intend that the Project proceed in such a manner to satisfy the 
applicable ordinances, resolutions, policies, and environmental requirements of 
the City and the Port. 
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III. Terms 
 
A. Description of the Properties.  The Properties consist of 497,738 s.f 

+/- (approximately 11.43 acres), which are 334.387 s.f +/- (approximately 
7.68 acres) of Dedicated Streets and 163,351 s.f. +/- (approximately 
3.75 acres) of Deeded Streets as depicted and more fully described in 
the Ordinance 10-069 (Dedicated Streets - Exhibit I) and Ordinance 10-
070 (Deeded Streets – Exhibit II).   

B. Right of Way Acquisition.  The Right of Way Acquisition needed for the 
Roadway Improvements consists of 123,889 s.f. +/- (approximately 2.84 
acres).  This acquisition shall be effected by the Port’s execution of the 
Statutory Warranty Deed attached as Exhibit III.  The Port’s execution of 
the Statutory Warranty Deed is contingent upon approval of the Right of 
Way Acquisition by the Federal Aviation Administration (FAA). 

 
To further facilitate construction of the Roadway Improvements and the 
Project, the City also requests the Port’s execution of the Easement 
attached as Exhibit IV and the Construction License attached as 
Exhibit V. 

 
C. Compensation Due:  The parties agree to a fair market value for the 

Properties and the Right of Way Acquisition of $6.00 per square foot.  
This valuation is based on the “Complete Appraisal Presented as a 
Summary Report,  Des Moines Creek Business Park, as of September 
21, 2010”, prepared by GVA Kidder Mathews dated September 21, 
2010.   

 
(i) Properties.  The Port’s payment to the City for the Properties is 

determined by the total square footage of the Properties (497,738 
square feet) multiplied by the per square foot fair market value of 
the Properties ($6.00) which equals $2,986,428.   

 
(ii) Right of Way Acquisition.  The compensation that the City will pay 

the Port for the Right of Way Acquisition is determined by the total 
square footage of the needed frontage (123,889 square feet ) 
multiplied by the per square foot fair market value of the frontage 
($6.00) which equals $743,334.  This amount shall be deducted 
from the compensation to be paid by the Port resulting in a net 
payment to the City of $2,243,094. 

 
(iii) Easement; Construction License.  The Port and the City 

acknowledge that the Easement is mutually beneficial, and the 
Port agrees to convey the Easement at no cost to the City.  In 
addition, the Port agrees to grant the Construction License to the 
City at no cost. 
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D. Payment.  The Port shall pay the City at Closing the net payment as 
described in paragraph III(C)(ii) above from funds currently in escrow as 
a result of the First Addendum, and in accordance with the Escrow 
Agreement to be provided..   

 
E. Closing; Closing Costs.  Closing shall occur within thirty (30) days of 

the Port’s receipt of the FAA’s approval of the Right of Way Acquisition.  
The parties agree each will pay one-half of the escrow fee and recording 
fees.   
 

F. Closing Documents.  
 

a. Port’s Documents.  At Closing, the Port shall deliver the following 
documents: 

 
i. Executed original Statutory Warranty Deed reflecting the Right 

of Way Acquisition; 
 
ii. Executed original Slope and Utility Easement; 

 
iii. Executed original Construction License; and 

 
iv. Such other documents as the escrow agent requires for Closing. 

 
b. City’s Documents.  At Closing, the City shall deliver the following 

documents: 
 

i. City of Des Moines Ordinances Nos. 10-069 and 10-070. 
  

ii. Executed original Statutory Warranty Deed reflecting the 
Deeded Street Sale 

 
iii. Such other documents as the escrow agent requires for Closing. 

 
G. Second Development Agreement.  The City and the Port agree that a 

Second Development Agreement shall provide for City cost 
reimbursement for the Port’s proportionate share of the design, right of 
way and construction costs related to the Roadway Improvements, 
future transportation impact fees and other project related 
improvements. 

 
 

IV. Entire Understanding, Modification, and Authority 
 

A. Modification.  This Second Addendum may be amended or modified 
only by mutual agreement of the parties expressed in writing. 

 
B. Jurisdictional Authority.  This Second Addendum is specific to the 

Project and is not intended to transfer any degree of jurisdictional 
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authority held by one party to the other party, nor is it to be misconstrued 
as recognition of jurisdictional authority which either party may duly 
claim. 

 
 

V.  Termination 
 
 To the extent Closing fails to occur as provided in Section III(E) above, 
the City may repeal any applicable ordinances and they shall be considered a 
nullity, and the City’s ownership interest in the Properties shall revert to the 
status the City enjoyed prior to entering into this Second Addendum. 

 
VI. Effective Date 

 
 This Second Addendum must be approved by the City Council of the 
City of Des Moines and the Port Commission of the Port of Seattle and shall 
become effective on the date of final signature below. 
 

VII.  Exhibits 
 
This Second Addendum includes the following Exhibits and each is fully 
incorporated herein. 
 
Exhibit I - Ordinance 10-069 - Dedicated Streets  
 
Exhibit II - Ordinance 10-070 - Deeded Streets 
 
Exhibit III – Statutory Warranty Deed – Right of Way Acquisition 
 
Exhibit IV – Slope and Utility Easement 
 
Exhibit V – Temporary Construction License 
 
 

CITY OF DES MOINES 
 
 At the direction of the Des Moines City 

Council taken at an open public meeting on 
______________. 

 
 
         
    Anthony A. Piasecki, City Manager 
    Date:     
 
APPROVED AS TO FORM 
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Pat Bosmans, City Attorney 
City of Des Moines 
Date:     
 
    PORT OF SEATTLE 
 
 At the direction of the Port Commission of 

the Port of Seattle taken at an open public 
meeting on ________________________. 

 
 
         
    Tay Yoshitani, Chief Executive Officer 
    Date:     
APPROVED AS TO FORM 
 
 
_______________________________ 
Soojin E. Kim 
Senior Port Counsel 
Port of Seattle 
 
Date:     
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